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2. Carriers (§ 52 (1)*) — No Recovery from Carrier under Bill of 
Lading Where Goods Were Never Delivered to Carrier.— Where 
plaintiff purchased potatoes and directed seller to bill them in his 
name from point of shipment to him at destination and on delivery of 
bill of lading paid for the potatoes, he could not recover from the 
carrier for loss of the potatoes, where no potatoes were ever delivered 
to the carrier under the bill of lading, the carrier's agent, due to the 
fact that seller, who operated on a large scale, presented to him for 
signature a number of bills of lading purporting to cover an equal 
number of carload shipments, all of which were signed at the same 
time, agent failing to detect the error in checking the bills; the re- 
citals of the bill of lading in no way estopping the carrier from show- 
ing the true facts. 

[Ed. Note. — For other cases, see 2 Va.-W. Va. Enc. Dig. 681.] 

Error to Circuit Court, Northampton County. 

Notice of motion for judgment brought by J. W. Chandler 
against the Director General of Railroads operating the New 
York, Philadelphia & Norfolk Railroad. Verdict and judg- 
ment for plaintiff, and defendant brings error. Reversed. 

Mears & Mears, of Eastville, and Geo. R. Allen, of Phil- 
adelphia, Pa., for plaintiff in error. 

/. Brooks Mapp, of Keller, for defendant in error. 



LEVY, Director of Public Welfare, v. KOSMO. 

SAME v. MANGIGIAN et al. 

March 17, 1921. 

[106 S. E. 228.] 

1. Appeal and Error (§ 781 (7)*) — Execution of Leases Sought by 
Mandamus Held to Have Rendered Controversy Moot. — Appeals from 
orders, granting petitions in mandamus to require respondent to as- 
sess rentals on market property under the ordinance and to give pe- 
titioners their preference right to lease such premises, involve only 
moot questions, where it appears that respondent had conformed to 
the orders by executing the leases sought by petitioners. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 430.] 

2. Appeal and Error (§ 843 (2)*)— Court Will Not Construe Lease 
Where Lessees Are Not Parties. — On appeal in mandamus proceed- 
ing to compel a city official to lease market property to petitioners, 
which had become moot by the execution of the leases sought for, 
the court will not construe other leases of the same property ex-e- 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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cuted by respondent with other lessees who were not parties to the 
proceedings. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 470.] 

Error to Law and Equity Court of City of Richmond. 

Separate petitions by Bill Mangigian and others and by Aris- 
tea Kosmo against E. C. Levy, Director of Public Welfare of 
the City of Richmond. From orders granting the prayer of the 
petition in each case, the respondent brings error. Appeals 
dismissed. 

Ordway Puller, E. V. Farinholt, and H. R. Pollard, all of 
Richmond, for plaintiff in error. 

T. Gray Haddon, of Richmond, for defendants in error. 



DU PONT ENGINEERING 00. v. BLAIR. 
March 17, 1921. 
[106 S. E. 328-.] 

1. Pleading (§ 430 (2)*)— Variance Waived by Failure to Object.— In 

employee's action for personal injuries, the employer waived variance 
between the declaration pleading negligence in failure to provide em- 
ployee safe place in which to work and proof of negligence in failure 
to warn inexperienced employee of danger incident to the work by 
failure to make timely objection to variance under Code 1919, § 6250, 
where, if such objection had been made, the declaration could have 
been amended so as to conform to the theory that the negligence con- 
sisted in the failure to warn employee instead of the -failure to oro- 
vide safe place to work. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 552, 
553.] 

2. Pleading (§ 387*)— Proof Must Correspond to the Allegations.— 
Proof must correspond to the allegations. 

[Ed. Note.— For other cases, see 11 Va.-W. Va. Enc. Dig. 271.] 

3. Master and Servant (§ 289 (9)*) — Contributory Negligence of 
Operator of Hoisting Machinery Held for Jury., — In an action for 
injuries to an employee struck by a shell which fell from an overhead 
track, after he had been engaged in elevating shells with the ma- 
chinery for several hours, the question of contributory negligence held 
for the jury. 

[Ed. Note.— For other cases, see 9 Va.-W. Va. Enc. Dig. 726.] 

4. Master and Servant (§ (288 (11)*) — Assumption of Risk by Operator 
of Hoisting Machinery Held for Jury. — In an action for injuries to an 
employee struck by a shell which fell from an overhead track after 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



